1 O.A. NO. 538/15

MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI
BENCH AT AURANGABAD

ORIGINAL APPLICATION NO. 538 OF 2015

DIST. : JALGAON

Smt. Vandana Shantaram Mahajan,
Age. 44 years, Occu. Service,
Presently posted as Clerk with the
Office of Dy. Suptd. Of Land Record,
Sakri, Tq. Sakri, Dist. Jalgaon.

Permanently residing at ‘Datta’,
Chaitnya Nagar, Pachora Road,
Near Satav Classes, Jamner,

Tq. Jamner, Dist. Jalgaon. - APPLICANT

VERSUS

1. The State of Maharashtra,
Through Secretary,
Revenue & Forest Department,
Mantralaya, Mumbai — 32.

2. The Dy. Director of Land Record,
Nashik Region, Nashik.

3. The Superintendent of Land Record,
Dhule, Dist. Dhule.

4. The Dy. Superintendent of Land Record,
Sakri, Tq. Sakri, Dist. Jalgaon.

5. The Dy. Superintendent of Land Record,
Jamner, Tqg. Jamner, Dist. Jalgaon.

(copies for the respondents to be served
On Presenting Officer, M.A.T. Mumbai,
Bench at Aurangabad) -- RESPONDENTS
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APPEARANCE Shri Bhausaheb S. Deshmukh, learned
Advocate for the Applicant.

Smt. Sanjivani Deshmukh Ghate, learned
Presenting Officer for the Respondents.

CORAM : Hon’Ble Shri J.D. Kulkarni, Member (J)

JUDGMENT
{Delivered on 29'" day of November, 2016}

1. The applicant Smt. Vandana Shantaram Mahajan was appointed
as a Peon in the office of res. nos. 2 to 5 in the year 1987 i. e. vide
appointment order dated 12.6.1987 and she came to be promoted as a

Clerk vide order dated 10.1.1992.

2. During the period from 1996 to 2000, the applicant performed her
duties in the office of Taluka Inspector of Land Records at Jamner.
Somebody sent a letter to the office of Superintendent of Land Record,
Jalgaon and brought into the notice huge irregularities and illegalities
committed by some personnel in the office of res. no. 5 including the
applicant by submitting false, bogus and fabricated bills. In pursuance
of the said complaint, an inspection was carried out through the
Superintendent of Land Records and he noticed some irregularities and
illegalities. He, therefore, submitted report to the res. no. 2. A criminal
complaint was also filed against S/shri Suresh P. Lanke, B.G. Likhar,

S.J. Mulay, who were holding the post of T.I.L.R. at Jamner during the
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period from 1996 to 2000 and Smt. S.R. Pathak and present applicant.
It is alleged that all of them have misappropriate total amount of Rs.

12,73,701/-.

3. It seems that on the basis of the investigation against the
applicant and other 4 other officers, a criminal case came to be filed in
the Court of learned Chief Judicial Magistrate, Jalgaon bearing no.

686/2002.

4. From the admitted facts, it seems that, learned C.J.M. vide
judgment and order dated 31.8.2006 was pleased to acquit the
applicant for the 409, 218 r/w 34 of I.P.C. Admittedly, against the said
order of acquittal, the State Govt. has filed appeal before the higher
forum and in the appeal the case was remanded back for trial to the

learned C.J.M., Jalgaon.

5. The learned C.J.M., Jalgaon vide judgment and order dated
4.8.2012 was again pleased to acquit the applicant for the offences U/s

409, 218 r/w 34 of I1.P.C. The applicant was kept under suspension.

6. The applicant on 29.4.2013 filed representation to the Deputy
Director of Land Records, Nashik Region, Nashik and requested that
since she has been acquitted in the criminal case, no departmental

proceedings shall be continued against her. However, the respondents
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have initiated departmental enquiry against the applicant and in the said

D.E. on 7.11.2014 following order was passed:-

“3rreer

9. Sl AZEE A RAF 3T FUR dde d Hxl AHAYA

TAHAE FEAA IFHH FHAA R,§C,C9R /- AT WFHA APl BRI

M.

. SHAQ ABeE Jta B AR Usilsd HuA Q,6¢,C0R/ -
1 JUBRIA A JYU IYch geudal F At

3. AdoMd BURE BRURE IWEd RAFEN  aJelt

TR 3SAH! A SEA 31N UHR Sht Ie6H IJA B0
ucitaa Afgat @l ITwA SAFA Ajleel Aid AQqfeqadi=n a
BUN-A 3UETE / AQEI A G B AT,

Q.  BHIUAE BRURAD NFAN FgElE Ad Fctaa senA

faselt diewelt o giaet dtell stgait 9%R9 Felld R.¢ FAR
Fed aFeit o gon- forciaa fotalg sicnga dwRuend A,

A AZTSTE Aiell AR 32N [FHsiaEd qia g, ”

7. The applicant then filed appeal against the said order passed in
the D.E. by the Deputy Director of Land Records, Nashik before the
appellate authority i. e. the Settlement Commissioner and Director of

Land Records, M.S., Pune. The appellate authority on 13.5.2015 was
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pleased to dismiss the appeal filed by the applicant and confirmed the
order passed by the Dy. Director of Land Records on 7.11.2014. Being
aggrieved by both the orders, the applicant has filed the present O.A.
The applicant is claiming that the order dated 7.11.2014 passed by the
Deputy Director of Land Records, Nashik in the D.E. and the order
passed by the Settlement Commissioner & Director of Land Records,
Pune in the appeal filed by the applicant on 13.5.2015 be quashed and

set aside.

8. The Res. nos. 1 & 2 have resisted the claim of the applicant by
filing affidavit in reply, which has been sworn in by Shri Hiralal Shankar
More, Deputy Director of Land Records, Nashik Region, Nashik. The
res. nos. 3 & 4 have also filed affidavit in reply, which has been sworn in
by one Shri Paresh Vasant Gandhlikar, Deputy Superintendent of Land
Records, Sakri, Dist. Dhule. The res. no. 5 has filed separate affidavit
in reply, which has been sworn in by Shri Ganesh Waman Gaikwad,
Deputy Superintendent of Land Records, Bodvad and holder of
additional charge of the post of Deputy Superintendent of Land
Records, Jamner, Dist. Jalgaon. The sum and substance of all the
affidavit in replies show that the respondents are justifying the order
passed against the applicant in the departmental proceedings. It is
stated that the D.E. was initiated in which sufficient opportunities were

given to the applicant and the D.E. was duly conducted fairly. It is
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submitted that the Enquiry Officer has submitted a report on 20.3.2013
after issuing show cause notice to the applicant, the order of

punishment came to be passed.

9. It seems from the affidavit in reply filed by the respective
respondents that, in the said departmental enquiry in all 5 personnel
including the applicant were involved, however, before initiation of D.E.
4 delinquents got retired and it was not possible to initiate a D.E.
against those delinquents, who got retired, since the allegations pertain
to the period 4 years back of their retirement and, therefore, the D.E.
was initiated against the present applicant only. The respondents
stated that, there is nothing wrong in initiating D.E. against the present

applicant only.

10. Heard Shri Bhausaheb S. Deshmukh, learned Advocate for the
Applicant and Smt. Sanjivani Deshmukh Ghate, learned Presenting
Officer for the Respondents. | have perused the affidavit, affidavit in
replies filed by the respective respondents and various documents

placed on record.

11. From the facts already discussed hereinabove, it is clear that the
applicant along with other employees was tried in the criminal offence

before the learned C.J.M., Jalgaon and the learned C.J.M. firstly vide
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order dated 31.8.2006 and thereafter vide order dated 4.8.2012 (on
remand) was pleased to acquit all persons in the R.C.S. no. 686/2012.
The applicant was one of the accused in the said case and, therefore, it
is clear that the criminal case against the present applicant has been

ended in her acquittal.

12. There is nothing on the record to show that the said judgement
has been quashed and set aside by any appellate forum. The D.E. was
initiated against the applicant vide memorandum dated 12.9.2011,
which was served on the applicant on 26.9.2011. The second order of
acquittal was passed on 4.8.2012 by the learned C.J.M. and prior to that
the applicant was acquitted on 31.8.2006 by the said Court. In such
circumstances, it will be clear that the trial against the accused including
the applicant was pending when memorandum of charge was served on
the applicant on 26.9.2011. The learned Advocate for the applicant
submits that the charges in the criminal trial and those in the D.E. are
similar and, therefore, the respondents ought to have stop the D.E. and
the applicant has also filed representation to that effect, but the
respondents continued the enquiry and passed the impugned order of

punishment.

13. The only material point to be considered in this case is whether

the impugned order of punishment in the D.E. passed by the res. no. 2
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the Deputy Director of Land Records, Nashik Region, Nashik on
7.11.2014 and confirmed by the appellate authority on 13.5.2015 is

legal and proper ?

14. Before appreciating the order of punishment, it is material to note
that the applicant alone was prosecuted in the D.E. on the ground that
all other concerned Officers got retired on superannuation and that the
D.E. against them was not permissible under rule 27 of M.C.S.
(Pension) Rules, 1982. From the facts, it is clear that for the so called
misappropriation alleged against all the 5 persons, they were jointly and
severally responsible. These 5 persons include one S/shri Sharad
Ramdas Pathak, Suresh Pralhad Lanke, Sudhakar Jagnnath Muley,
Bhimrao Ganpatrao Likhar and the present applicant Smt. Vandana
Shantaram Mahajan. All the 4 accused other than applicant, in the
criminal trial, were holding the higher posts. The applicant was working
as a Clerk. It seems that the accused Shri Suresh Lanke was working
as T.LL.R. at Jamner during the period from 4.7.1997 to 30.11.1998,
from 18.1.1999 till 13.10.1999 and from 14.12.1999 till 31.1.2000. Shri
Bhimrao Ganpatrao Likhar was working as a T.R.L.R. during the period
from 1.12.1998 to 17.1.1999 and again from 1.4.2000 till 30.4.2000.
Shri Sudhakar Jagnnath Muley was working as a T.L.L.R. from
14.10.1999 to 13.12.1999 and again from 1.2.2000 till 31.3.2000 and

from 1.5.2000 till 31.5.2000. During the period from 1.7.1997 till
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30.6.2000 accused Shri Sharad Ramdas Pathak was working as a
Assistant at the head office of T.l.L.R., Jamner. The present applicant
was working as Clerk in the office of T.I.L.R., Jamner from 8.1.1996 till

30.6.2000.

15. It is alleged that, on inspection, it was noticed that total 39 bills
were sanctioned by the Sub Treasury Officer, Jamner and the amounts
against the said bills were debited in the name of T.l.L.R., Jamner, but
the entries of the said bills were not taken in the bill register and the
cash book. It was further noticed that though some bills were
sanctioned by the Sub Treasury Officer, Jamner, the whole amount
against the said bills was not paid to the concerned employees and only
part amount was paid and the remaining amount was misappropriated.
The total amount of misappropriation was Rs. 12,73,707/- out of which
the present applicant, who was accused no. 1 in the criminal trial, has
deposited an amount of Rs. 3,04,828/- and, therefore, it was alleged
that the total amount of misappropriation by her is of Rs. 9,68,879/-. It
is material to note that all the officers, who were senior in grade to the
applicant, have been allowed to get free, since no D.E. was initiated
against them and they have been acquitted in the criminal trial and
according to the learned Advocate for the applicant, the applicant has

been made a scapegoat.
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16. The learned Advocate for the applicant submits that the charges
levelled in the D.E. and the charges those are framed in the criminal
trial are same and, therefore, the very initiation of the D.E. during the
pendency of criminal trial and its continuation after acquittal of the
applicant and other accused persons is illegal. It is, therefore,
necessary to see as to whether the charges in the criminal trial and the

D.E. are same.

17. The charges in the D.E. against the applicant have been
described in the enquiry report at paper book pages 68 & 69 and the

same are as under :-

“URM - TH

MAN destt AiARA FARSE, Blets feliw, (Fettad)

! fortates ffR fderRn, Steter Al writerna i ¢.9.
9RR& T 30.§.2000 UEAl Hiels [oitles A URER B Htd

A et FAATHD IRFHR / IRAAYH Hwel DA
IFBARAT AGAT YAMTER 3MUER bell 3B, ATamel MUY 3UA

U SR Hdid Il d b WRUA! 3delelt =gt
3N actel et 3. JTH felt FAFRIE APR! AT (TAYD )
A, 99V A fm 3 (9) (UH) a (=) (i) & 3ot el
3R, RAfell BHelc SRGERI ATell TS eHam.

9. QB AiGagl, Clbel dlGdaldl Ul WiEA Ad a3b
AlGagI= AlGIER BIYa [aeheidett 3.
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2.  delde IFBALA MMV delide Adidl ¢Tb AAR HIvel 2Ah

dlcadld a el dlgagid Sigdel BRICH JHJIN
HAADIE QHADII IFHAHAT 3TUER Dbell 3.

3. oo [Oisia el IFpH BINPIRIGE Ol

Jeel AT Uibdd HIAC ABRAD AT sebodel

STl b 1 IFBHT HIMPIRIGEH U 3ad.

8. 3:['[{\?'[35 '\’ﬂé U3lch AR Bidlell Ugl BIUOMRIA Al

bl WUclcAl IFDbAT d O‘ld'll{‘;l‘ci Gliciclé':\ld ddeleddl

JTHHA Alal A5 o Al T T3 BRI HF TR
AT Bt 3R,

Q. Ol BAAR! FAMUSAIR HH B SAlEld 312N BHA-A(L /

FEdldl S eTBIA SBA BImel delde IFDAT 2Uh

BHEPRIGHA HR Hmal Bgal DI IFHH RIS
3(UER Bl 313.

§.  letss fotdies a1 ug 3iesEl GHed BHel BATR AL
AJc @l

9. HISER! BREAEH TH el 3G IR FgUa dlewel
&0 Ad 3.

18. From the charges it is clear that the allegations against the
applicant apart from irregularities committed by the applicant are that,

she has committed misappropriation of huge amount, created false and
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fabricated documents etc. etc. Though exact amount of
misappropriation is not mentioned in the charge sheet, it has been held
that the applicant has misappropriated an amount of Rs. 9,68,879/-
considering the fact that she has already deposited an amount of Rs.
3,04,828/-. Thus, the applicant has been held responsible for total
amount of misappropriation. In such circumstances, it will be necessary
to see as to what were the charges against the applicant in the criminal

trial.

19. The points framed in the findings recorded in criminal trial are as

under :-

“ POINTS FINDINGS

(1) Does prosecution prove that, accused Nos.
Nos. 1 to 5 were entrusted with valuable ...Negative
cash amount Rs. 12,73,707/- during the
period from 01.02.1998 till 31.05.2000 ?

(2) Does prosecution prove that, accused Nos.
1 to 5 in furtherance of their common ...Negative.
Intention, committed criminal breach of
trust by misappropriating above stated
amount for their wrongful gain ?”

(3) Does prosecution prove that, accused Nos.
1 to 5, in furtherance of their common ...Negative
intention, prepared false record of bills
and GPF advance, knowingly that said
bills are false and Incorrect, and with
intention to cause loss to the
government money ?
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(4) What order ? ...Accused are
acquitted
20. | have perused the judgment and the order passed by the

learned C.J.M. in R.C.S. no. 686/2002. It is material to note that in the
said case the allegation against the applicant along with 4 others was
that, all the accused were entrusted with valuable cash of Rs.
12,73,707/- from 1.2.1998 till 31.5.2000 and that they have in
furtherance of their common intention, committed criminal breach of
trust and misappropriated above stated amount for their wrongful gain.
It was also alleged that all the accused including the present applicant
in furtherance of their common intention, prepared false record of bills
and G.P.F. advance, knowingly that said bills were false and incorrect,
and with intention to cause loss to the Government. All these points are
answered in ‘NEGATIVE’' and all accused including the applicant are

acquitted.

21. | have also perused the order passed by the disciplinary authority,
who imposed initial punishment on the applicant as well as the order
passed by the appellate authority. It seems that the disciplinary
authority has relied upon the statement given by the applicant during
the D.E. on 31.5.2000, whereby she has admitted the misappropriation

and has deposited an amount Rs. 3,04,828/-. However, only on the
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basis of such so called admission, the applicant should not have been

punished.

22. The learned Advocate for the applicant submits that the applicant
was assured that, no case will be filed against her and accepting such
assurances, she has deposited the amount of Rs. 3,04,828/-. It is
material to note that the applicant being a Clerk cannot be said to be
responsible alone for so called misappropriation. She must be working
under the various T.l.L.Rs., who were superior officers and officers
responsible for disbursement of the bill amounts. It is difficult to digest
that the applicant alone has done this alleged misappropriation,
considering her post of Clerk. It is material to note that, though as many
as 5 Officers were found responsible for the alleged misappropriation of
Rs. 12,73,707/-, the competent authority has held the applicant alone
responsible for the entire misappropriation and it is only because other
officers responsible for the entire misappropriation got retired and no
D.E. can be initiated against them. Such approach by the competent
authority cannot be accepted to be legal and proper. As seems from
the report of the Enquiry Officer, it is clear that the Enquiry Officer was

knowing full well that the applicant alone was not responsible.

23. The Enquiry Officer also considered the judgment delivered by

the competent criminal Court and stated that the applicant was
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acquitted for want of evidence and that does not mean that she was not

responsible. Such observations cannot be accepted.

24. In the criminal trial, it has already been held that neither the
applicant nor other accused were gquilty for misappropriation or
fabrication of record and, therefore, the observations of the Enquiry
Officer that the applicant alone was responsible, should not have been

accepted by the appellate authority.

25. Perusal of the judgment in the criminal case no. 686/2002 and the
proceedings of the D.E. clearly show that the allegations in both the
proceedings were same and were based on the similar set of
circumstances. The witness in the criminal trial as well as D.E. were
also same and the documents on which the department relied in the
D.E. are also same. It is material to note that, no witness has been
examined in the D.E. and the competent authority has placed reliance
only on some documents including the alleged statement given by the
applicant on 31.5.2000. Much importance has been given to the fact
that the amount of Rs. 3,04,828/- was deposited by the applicant and

this was held to be a prima-facie evidence of her guilt.

26. In the representation submitted by the applicant on 4.8.2012

(Annex. A.2), the applicant has stated that, she never admitted the
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alleged misappropriation and that she has given statement under the
pressure of the superiors and that she was forced to write such
statement. In my opinion, the Enquiry Officer as well as the disciplinary
authority, who imposed punishment on the applicant did not consider
the evidence against the applicant. From the impugned order, it seems
that, no witness was examined in the D.E. Considering the fact that
similar allegations in the criminal case have been dealt with by the
competent Court, the competent authority ought not to have ignored the
judgment of acquittal and in any case it is surprising as to how the
applicant can be held responsible for the entire misappropriation of
amount of Rs. 12,73,707/- ignoring the illegalities committed by other
accused persons in the criminal case against whom the D.E. was not

initiated on the ground that they have been retired on superannuation.

27. The disciplinary authority i. e. the Deputy Director of Land
Records, Nashik Region, Nashik in his order of punishment in the D.E.
has observed that on 31.5,2000 the applicant has referred to a

statement in admission, in which she has stated as under :-

“fe. 39.8.2000 A>T el STAEA UER B HIA
3RACIHBY TR A&t . IR,193,608/- Al UFRIA WHAUD!
2. 39.8.2000 AST IFBA HUA 9) W, 8RR /- R) BC,E03/-
3) 99,888/- 8) 9,8§,09%/- 3R THW WHA HA

3,08,CR¢/- (31813 IFHH HUA dlel A AR FolR 3G
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3ESIAA ABGI) TAdt IFHHA Wd:d TRREE dctellel AHADB
FASTRA RN delt 3@, AEHD SNAA FAZEE AE 3UER

Bl I gAAE Feta Aa 3g.......”

28. Even if such admission is accepted, though not proved, the
applicant could have been held responsible for Rs. 3,04,828/-.
However, the applicant has been held responsible for entire amount of
misappropriation i. e. Rs. 12,73,707/- and considering the fact that she
has deposited an amount of Rs. 3,04,828/-, she has been directed to
deposit the remaining amount of Rs. 9,68,879/-. The possibility that, the
applicant must have given alleged statement of admission under
pressure of the superior officers and also because she was assured that
no action will be taken against her, if she gives such admission

statement, cannot be ruled out.

29. As already stated, the competent criminal Court has already
came to the conclusion that the applicant is not guilty either for
misappropriation or for alleged fabrication of record and, therefore, in
such circumstances, the conclusion drawn by both the Competent
Authorities about the guilt of the applicant on the same set of facts

cannot be accepted as legal.
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30. Inview of the discussion in foregoing paragraphs, | pass following

order :-

ORDER

(1) The O.A. no. 538/2015 is allowed in terms of prayer clause

7 (B).

(i)  Consequently the impugned order passed by the appellate
authority on 13.5.2015 confirming the order passed by res.

no. 2 dated 7.11.2014 are quashed and set aside.

(i)  The applicant stands exonerated from the D.E.

There shall be no order as to costs.

MEMBER (J)

ARJ OA NO. 538-2015 PUNISHMENT



